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9 6 ro THE 
Right Honourable Bas, WILLIAM DovoLas, common- 


* called Lord Daer, Eldeſt Son of the Right Honour- 
able Dunbar Earl of Selkirk; 


TO THE 


* 
74. ' 
> 1 w 
on 


REPLIES for the Honourable Kzirn STzwarT, and others, 
Freeholders of the Stewartry of Kirkcudbright. 


EFORE proceeding to the further conſideration of the merits of 
B this cauſe, the reſpondent will be permitted to take notice of 
| ſome obſervations with which theſe replies are introduced. 
- Although the opinion and wiſhes of the complainer, Mr. Johnſton, 


are known to be ſincerely againſt the reſpondent's claim, it has ever 
| | been 


* - 


** 
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been his laudable aim to conduct his oppoſition upon a manly and liberaj | 
principle. Accordingly, at the Michaelmas meeting 1789, when that 
gentleman, with others, rejected the reſpondent's” claim of inrolment, 
' he + ne agreed to ſtate the objections in his own name; in order to 
prevent the expence of ſerving the complaint upon more. No agree- 
ment. however, was ever made, that the reſpondent ſhould be barred 
from preſenting his claim to a ſubſe.,uent meeting. 

Wi h regard to the proceedings at the meeting in October laſt, the 
reſpo.-dent did learn from authority, that his opponents then preſent, 
had come to no reſolution, farther than that, if they were to complain 
at all, they ſhould delay doing ſo, till the eve of the expiration of four 
monthe from the date of the meeting; and as this would have been ex- 
tremely inconvenient to the reſpondent, and as his only object was to 
bring the que. ion of his right to a fair and ſpeedy trial (which he 
publicly avowed), Mr. Johnſton did, with the ſame liberality which 
_ diſtinguiſhed his fortaer conduct, reſolve to prefer the preſent complaint 
at an early day. 

The reſpondent did not aſk, nor did Mr. Johnſton: agree to do any 
thing that would prejndice or preclude the diſcuſſion of any queſtion 
that the other frecholders of the ſtewartry might chooſe to bring before 
your I ordſhips. The reſpondent knows. well how idle it would have 
been for him, or any man, to make ſuch a requeſt to that gentle- 

ity, 

Every freeholder has a right to complain. A complaint: by an indi- 
vidual, does- not- hinder any other, or any number of freeholders, to 
preſent ſeparate petitions, or to join with the firſt in the reply, upon 
the ſame, or upon any new grounds of complaint that may be thought 
proper. The reſpondent always ſuppoſed, that the gentlemen who 
now concur with Mr. John!!on, were acquainte | with the nature of 
this privilege which they enjoy; and their making uſe of it by 
joining in the replies, ju'lifies his ſuppoſition. He was informed 
indeed, that they had not determined to exerciſe it, even ſo late as 
after the complaint of Mr. Johnſton was put into the boxes. And it 
| feemsto be with reference to that indeciſion, rather than to any im- 
propuiety 


5 " "NS. Þ 

propriety elſewhere, that they have taken occaſion to call the com- 

plaint premature. The reſpondent is pleaſed, that they have at length 
made up their minds to come forward. Knowing their motives and 
intentions, he is confident that in this they and he are agreed, that 


the queſtion now ſubmitted to the ſolemn deciſion of the Court, ought 
to receive a caadid, a temperate, and a full diſcuſſion, 


| The reſpondent has already endeavoured to define that queſtion; 

He conceives it to be ſimply a queſtion of inrolment. The proceed- 

ings of the court of freeholders, which are the. only ſubje of com- 
plaint before your Lordſhips, ſufficiently aſcertain this' point. The 
minutes of their proceedings, upon your. Lordſhips table, bear, that 

the reſpondent repreſented to the meeting, that he had, in terms of 

law, lodged a claim to be inrolled in the roll of freeholders; in virtue of oa ,,. 
bis titles produced, by which, it appears, the foreſaid lands are re- '79'-- 
« toured to a fifty-ſhilling land of old extent, and entitle the claimant 

% to be inro'led a frerholiter in the ſtewartry of Kirkcudbright ; and he 

* now crav-s to be inrolled accordingly.” To this claim the objections 
ſtated in the replies were made, and anſw:red by the claimant viva voce. 

And “ after conſidering the claim, objection, and anſwer, with the 
„titles mentioned in the claim ;” the queſtion was put, inrol, or not? 

And the roll being called, and votes marked, the meeting, by a majority 

* of ſeventeen vates to five, find the claimant, Baſil William Douglas, 

* Lord Daer, entitled to be inrol ed a freebolder of the ſtewartry; and 

« ordain him to be inrolled accordingly.” 

This is the. judgment which.the complainers have brought under the 
review of your 1 ordſhips. And the real'queſtion before the Court, 
is, whether or not the freeholders did wrong in admitting the reſpond- 
ent upon the roll ? 

The reſpondent entirely agrees with the complainers in opinion, 
that the queſtion muſt be determined according to the exiſting laws 
at the time of the Union. He joins in the ſolemn appeal made to 
the Federal Treaty ; and he defires no more than that your Lordſhips 
may now decide in conformity to it. He has not a doubt that the 
clauſe of the act 1706, c. 8. recited in his anſwers, was enacted for the 
expreſs 
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OY purpble of preſerving che rights of the eldeſt fohs « the peers 
of Scotland entire, as then by law eftabliſbed; and he does not enter- 
tain a wiſh to have it found, that thoſe rights are in any reſpe&t differ- 
ent at preſent, from what they were at We date of Te nee we 
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The reſpondent hopes to ſatisfy your Lordſhips, in the firſt es 
that the right claimed by him is founded in the ancient conſtitution of 
parliament, and declared by expreſs ſtatute paſſed at a time when the 
Principles of that conſtitution maintained their original vigour. And 
he will next proceed to ſhew, that none of the ſubſequent ſtatutes have 
any tendency to forfeit him of his inherent franchiſe. 

| The introduction of the feudal law into Scotland, is generally referred 
to ſome period in the eleventh century. All our writers agree that it 
was at laſt completely eſtabliſhed. According to the principles of that 
polity, the King was the ſupreme Lord of the whole landed property of 
the kingdom. The poſſeſſors of the fruits or revenue of any part of it, 
held their poſſeſſions of him, under certain conditions ; particularly 
under an obligation to pay ſuit and preſence at his Courts. They were 
bound to attend the King as their Liege Lord, to defend his perſon and 
kingdom, and to aſſiſt him with their advice on all occaſions. The 
kingdom was thus one great barony; and the national council, or parlia- 
ment, was compoſed of the King, as the paramount ſuperior, and the 
barons or immediate vaſſals of the Crown, who held their lands ex- 
preſoly on condition of attending him in perſon. Theſe barons enjoy- 
ed an equality of political rights. They were Peers to each other in the 
national council, and diſtinguiſhed as ſuch by the appellation of fares 
curiæ. 

From this duty of attendance, no exemption was known. All per- 
ſons in the kingdom, without exception, who held any portion of land 
of the Crown, whatever might be its value or extent, owed, as a ſervice 
in conſideration thereof, their attendance in the court of their ſupreme 
Lord. Thus every Crown vaſſal in Scotland was, by his tenure, or 
what may be called the conditions of his charter, a conſtituent member 
of parliament, 


Agrecably 
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| Agreeably to this, our great law authority, Lord Stair, expreſſes him- 
ſelf as follows: 


« And thence alſo ariſeth the feudal juriſdiction, whereby not only n * tit. 3. 


the ſovereign power, but all ſuperiors do, by the advice and aſſiſtance 


of their vaſſals, who are called peers of their court, order and de- 


* termine all things, not only relating to themſelves and their vaſſals, 
« but to all others who are locally within their territories, both in civils 
„and criminals, in ſo far as they derive juriſdiction civil or criminal 


from the ſovereign power, immediately or mediately. No nation is. 


* more exact in this than Scotland, wherein the King, as ſupreme ſu- 


« perior, ruleth by his vaſſals aſſembled in parliament ; in which, at 


« firſt, all wwere perſonally preſent who held lands immediately of him, as 
* barons great and ſmall, freeholders of any moment, holding a forty 
* ſhilling land of old extent of tbe King, and prelates for church-lands ; 
the free burghs were alſo repreſented in parliament by their commiſ- 
* ſtoners, as holding their burgage-lands, and their freedoms and pri- 
* vileges of burghs, as ſeudators of the Ring; ſo that there Twas not one 
* foot of ground in Scotland, whoſe Lord was not preſent in parliament, 
Aby himſelf or his delegate.” 
Upon the ſame ſubje&, Lord Bankton obſerves : 


Originally, with us, none had a ſeat in parliament but thoſe poſ- B. IV. tit. 1. 
ſeſſed of a freehold of the King. Thus, the biſhops, abbots, and? , 


priors, and likewiſe tEe peers, fat there in re/bef of their baromes ; all 
nobility and peerage, being of old territorial ; and the other free- 
* holders were all entitled to fit in parliument, and bound to attend, till 
the ſmall barons and frecholders, as a privilege, were exempted from 
neceſſity of attendance, and the freeholders of each ſhire allowed to 
chooſe commiſſioners to repreſent them.” 


** The corporations of Royal burghs, likewiſe, generally have lands g 17. 


holden of the crown in burgage; and of old, none could be a bur- 
gels, but ſuch as had at leaſt a rood of land held of the crown with- 
in the burgh, and paid ſervice therefor, called Burgagirm. And an- 
ciently, each particular burgeſs bud charters of ſuch lands from the 
* King, as other freeho!ders, as appears from the records in the reigns of 

| B * Robert 
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« Robert IL and. James I. ; And , at this day, the magiſtrates receive 


- Effay on 
Conſtitution 
of Parlia- 


ment, 


E' ed 


“ vaſſals in royal tenements, as the King's bailtes ; and frequently, there 
* is an expreſſion in the charter of erection to this purpoſe. It may 
« juſtly be thought, that this ancient uſage introduced the privilege of 


< boroughs ſending commiſſioners to parliament ; for, their bearing a 


t ſixth part of the land-tax laid upon the kingdom, could not be a mean 
* to procure them that pre-eminence over other boroughs, ſince taxations 
i were of much later invention, and only impoſed upon extraordinary 
& occaſions, the firſt of which was only in King James II's, time; and 
it was not for a long time thereafter, that the quota laid upon the 
e boroughs was aſcertained.” | 

Lord Kames, who has inveſtigated this ſubject with his uſual acute- 
neſs and induſtry, lays down the ſame doQtrine, * The parliament,” 
ſays his Lordſhip, © is the King's Court for the kingdom in general; 
“and, conſequently, His whole vaſſals within the kingdom were bound 
to give their attendance there. The barons and freeholders attended in 
e this capacity: The biſhops, abbots, and priors, attended in the ſame 
capacity; and if any of them held their land of a /ubje#, they were not 
* bound to perform this ſervice.” He adds, © the idea of a parliament 
& as I have ſaid, is that of a Court, where all the King's vaſſals are 
« obliged to attend for adminiſtering juſtice, and for making regulations 
* to bind the whole ſociety.” 

After illuſtrating and proving this poſition very happily and com- 
pletely, his Lordihip proceeds : © I have enlarged the more upon this 
“point, as it tends to aſcertain what was the original conſtitution of 
« parliament : and to prove, that all zhe King's vaſſuls, and NONE OTHER, 
+ were the conſtituent members. As perſonal attendance was required, 
there was no place for repreſentatives, unleſs from the burghs. It 
*. would have been an hardſhip 1atolerable, to oblige a whole commu- 
** nity to perſonal attendance; and therefore, we may well ſuppoſe, 
* that in all times this attendance has been diſpenſed with, upon ſend— 
ing a few of their number to repreſent them. This originally was 


the only repreſentation properly fo called.” 
Other 
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Other writers of learning and genius, and who, poſſeſſing leiſure, had 
opportunities of puſhing their reſearches into the feudal conſtitutions 
and ancient government of Scotland, beyond the limits within which 
profeſſional men were unavoidably circumſcribed, have only diſcovered 
additional proofs and illuſtrations of the account already given. In par- 


ticular, the acute author of © Obſervations concerning the public law Chap. 5. 


4 and conſtitution of Scotland,” gives the following conciſe ſtatement 
with relation to the matter now under conſideration : In the times 
“of feudality, privileges were to follow the poſſeſſion of property. It 
« was as holders of baronies, as well as heads of the Church, that the 
“ biſhops were bound to attend in parliaments, It was as holders of 
% baronies, that the temporal Lords aſſembled there. It was as holders 
&« of fees from the crown, that the tenants in capite, made their appear- 
« ance in them,” The ſame author takes notice, that“ thoſe abbots 
* who were not tenants in capite, did not fit in parliament.” . 

From all theſe authorities, it is ſubmitted to be clear, that, according 
to the eſtabliſhed principles of the conſtitution, and ancient law of Scot- 
land, a ſeat in parliament, whether it ſhall be conſidered as a privilege, 
or as a burden, was attached excluſively ro the poſſeſſion of land held 
of the crown ; and, therefore, that the reſpondent, had he lived at that 
period, and held land by that tenure, would unqueſtionably have been 
entitled, or what comes to the ſame thing in the preſent argument, 
would have been obliged to give perſonal attendance in parliament. 

It is therefore impoſſible to maintain, that the ſons of barons were 
diſqualified from ſitting in parliaments without ſuppoſing them incapa- 
ble of being crown-vaſlals ; and laying it down as a fixed point, with- 
out a ſhadow either of proof or of probability, that, by the ancient laws 
of Scotland, a father and his ſon could not both hold landed property of 
the crown, in their own perſons. | 


Thus a freeholder's fate in the community, according to the feudal 
conſtitution of Scotland, is aſcertained with preciſion. He was, in vir- 
tue of his frechold, an ordinary member of the legiſlative aſſembly; and 
no part of the inhabitants who were not frecholders, or vaſſals of the 
Crown, could be admitted chere. 


Such 


1425. 
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Such was the conſtitution of Parliament in the year 1400, as appears 
from the preamble to the ſtatutes of Robert III. Parliamentum do- 
mini noſtri Robęrti tertii Scotorum regis illuſtriſſimi, tentum apud 
* Sconam, die Lunæ, viceſimo primo Februaru ; anno gratiæ milleſi- 
mo quadringinteſimo regni ſui undecimo, cum continuatione dierum 
« ſubſequentium':: Summonitis et ibidem vocatis, more ſolito, epiſcopis, 
* prioribus, ducibus, comitibus, baronibus, Iibere tenentibus, et burgenſi- 


bus, qui de domino noftro rege tenent in capite.” 


Owing to the ſlender capacity of that prince, and his mild inoffenſive 


diſpofition, a character, ſays his hiſtorian, © which Scotland, at that 


à time, was not fitted for cheriſhing, or even enduring in a ſovereign,” 
Joined to the long minority, and captivity of his ſucceſſor, ſome irregu- 
larities and diſorders, incident to a relaxed adminiſtration of government, 
crept into the civil ſtate during that period, 

James I. obtained his liberty, and mounted the throne of Scotland 
in 1423. His firſt care was, to reſtore good order, and to regulate 
the internal policy of his kingdom. And perceiving that certain of his 
vaſſals had grown irregular in their attendance in parliament, an act was 
paſſed, in the ſecond year after his acceſſion, for the expreſs purpoſe of 
declaring the eſtabliſhed conſticution, and for enforcing the ſtanding law 
of the realm, by which every ſubject holding land of the King, was in- 


diſpenſibly bound to attend parliament in perſon. 


This ſtatute is anxiouſly expreſſed in the moſt comprehenſive terms 
that could be deviſed, ſo as to exclude the poſſibility of ſuppoſing an ex- 
eeption to it. It is ordained and ſtatute, that all prelates, Erles, bar- 
* rones, and freehalders of the King within the realme, ſen they are hald- 
« er to give preſence in the King's parliament, and general council fra 
&® thinefoorth be halden to compeir in proper perſon.” It would have 
been an aukward apology for any freeholder's diſobedience to this ſta- 


- tute, to have pleaded, that he was the eldeſt ſon of another frecholder, 


of a burgeſs, a baron, or a biſhop, who attended parliament. It is dif- 
ficult, indeed, to imagine, that ſuch a pretence could have been ſet up; 
but the trial of its ſufficiency, upon the act of parliament, would be 


ſhort. Is he a freeholder of the King within the realm? Then he is. 


ſpecially 
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ſpecially required to give preſence in the King's parliament. The ſta- 
tute inquires not who is his father. It is by his tenure, not his birth, 
that he is admiſſible into that aſſembly. | 


The reſpondent hopes, therefore, he may be allowed to affirm, that 
according to the conſtitution eſtabliſhed in Scotland prior to 1425, and 
in terms of the above declaratory act paſſed in that year, every baron, 
freeholder, or crown-vaſlal in the kingdom, without diſtinction of per- 
ſons, or exception whatſoever, was a conſtituent member of parliament, 

This forms the firſt zra in the hiſtory of the preſent queſtion. 


In 1427, the act recited in the anſwers paſſed, diſpenſing with the 

attendance of the © /mall barronnes, and free tennentes,” upon condi- 
tion of their ſending repreſentatives to parliament ; and declaring, that 
all biſhops, abbots, priors, dukes, earls, lords of parliament, and ban- 
rents, ſhould be ſummoned to parliament by the King's ſpecial pre- 
« cept.” 
The execution of this act having never been enforced, no alteration 
enſued in the conſtitution of parliament during the reign of James J., 
nor for ſeveral ycars thereafter. This may be proved by almoſt every 
page of the ſtatute- book. | | 

By act of the fourteenth parliament of James II., c. 75; Item, 
© The Lordes thinkis ſpeedefull, that na freehalder that haldis of the 
King, under the ſumme of twentie poundes, be conftrenzied to cum 
to the parliament, or general councel, as for preſence ; bot gif he be 
ane harronne, or els be ſpecially of the Kingis commondement, 
« warned, outher be officiar or be writ.” 5 

It is clear, that at the moment before this laſt act paſſed, every free- 
holder in Scotland was indiſpenſibly bound to attend parliament, and 
that the authority of the legiſlature was neceſſary to create the exemption 
therein ſpeciſied, which was limited indeed; the obligation of perſonal 
attendance continuing to be extended, in expreſs terms, to all perſons 
polleſſed of freeholds yielding 201. Scots or upwards of yearly rent. 
Neither were the leſs conſiderable Freeholders abſolutely excluded by 
GC the 
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the ſtatute, which only provides, from equitable confiderntions that they 
ſhould not be conſtraingied, or compelled to attend againſt their will. 

The Act of James IV, reſpecting the tenants of the principality of 
Scotland, ſhews, that the original principle of the conſtitution of par- 


AR 1489 liament, was ſtill maintained, © Item, anent the free tennentes, that 


©. 16, 


1 503, c. 
78. ? 


& haldis of the Prince, the Duke of Rothſay, and Steward of Scotland: 


The Lordes of the articles, and eſtates of parliament, thinks it reaſon- 


able, that all zhay free tennentes, ſall be halden to compeer and anſwer in 
« the parliament and juſtice aires, with their ſuites and preſents, as 
« effeires, ay and quhill our ſoveraine Lorde have ane ſonne, that 
e ſuld be immediate betwixt the King and them, to anſwer for them 
* in the ſaid parliament and juſtice aires: and ſuit-rolles to be maid 
« thereupon, quhilk fall indure, quhill the Prince be borne.” 

By a ſubſequent AQ in the ſame reign, © It is ſtatute and ordained, 
e that fra-thine-foorth, na -Baroun, Freebalder, nor vaſſal, quhilk are 
« within ane hundreth markes of this extent that now is, be compelled 
* to cum perſonally to the parliamente ; but gif it be, that our ſove- 
“ raine Lorde write ſpecially for them: And ſa not to be unlawed for 
their preſence; and they ſend their procuratours to anſwere for 
* them, with the barronnes of the ſhire, or the maiſt famous perſons. .- 


And all that are abone the extent of an hundreth markes, to cum to the 


&« parliament, under the paine of the auld unlaw,” 

This ſtatute, with thoſe of 1457 and 1427, previouſly recited, 
explain the meaning of a ſpecial writ; or, to ſpeak in the lan- 
guage of the law of Scotland, of a * precept, addreſſed by the King 
to any perſon to attend parliament. 

Theſe precepts bear no reſemblance to the writs in England, which 
create a peerage ; but ſeem to have been ſimple warnings to attend, 
ſometimes even verbal by an officer ; ſee act 1457. It is poſſible, they 
might have been frequently addreſſed to both great and finall free 
holders ; becauſe, though all might attend without theſe precepts, yet, it 
is more than probable, that none to whom a precept had not been ad- 


dxeſſed, could be fined for abſence, 
The: 
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The complainers ſeem to infer a diſcretionary power in the King, 
of commanding the attendance in parliament of any perſon within his 
dominions, whether previouſly qualified by law to attend, or not. But 
this inference is not warranted by any known law or practice. The 
precept conferred no privilege. It could be addreſſed to none, but to a 
Lord of parliament, or Freeholder, who was previouſly entitled to fit there 
in his own right. It has been ſhewn, that the perſons having ſuch title, 
were the immediate vaſſals of the Crown, and they only. And it is 
ſufficiently known, that by the conſtitution of the feudal government, the 
King could exact no obedience to his orders, except from his own vaſſals. 
Accordingly, all the Acts quoted by the complainers, relate ſolely to the 
King's Freeholders of the ſeveral elaſſes or orders of which the eſtates 
of parliament were compoſed. 

It will not have eſcaped your Lordſhips obſervation, that the com- 
plainers, by maintaining that the eldeſt ſons of Peers appeared in parlia- 
ment, in virtue of thoſe ſpecial ſummonſes, deſtroy at once the whole 
foundation of their argument; for, they are thereby laid under the ne- 
ceſſity of admitting, that the Peers eldeſt ſons were lefſer barons, as it 
was to them on, your Lordihips perceive, that the power of directing 
ſuch ſummonſes, was reſerved to the King, by the ſtatutes 1457, and 
1503. The complainers have indeed in expreſs terms aſſerted, that ſuch. 
ſummionſes were not only iſſued to the eldeſt ſons of Peers, but likewiſe 
to all the lefler barons found ſitting, previous to 1 587; and they have: 
thus put both on the ſame footing. 

But, it is unneceſſary to dwell longer on this ſubject, as there is no evi- 
dence that the eldeſt ſon of a Peer, in any one inſtunce, ever received ſuch a 
preceft ; and though the reſpondent may think the point immaterial, he 
will not, without evidence, admit it. 

It may be worth while to attend to the ſo-m of warrant under which. 
parliament was convened, as the words are equally comprehenſive with. 
the ſtatutes alrcady quoted, and admit of no exemptions. Lord Kames 
has preſerved the forms of the King's warrant, ana of the Brieve from 
chancery conſequent thereon, | 
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The King's Majeſty, with advice of his council, has ordained an 

« parliament to be proclaimed, to begin in the burgh of Edinburgh the 
D day. of , for ordering, treating, and conclud. 
* ing of ſuch great matters as inſtantly occur concerning the King's 
grace, the weal of this realm, and the lieges thereof: Therefore or- 
„ gains the director of the chancery to direct precepts to all prelates, 
% barons, commiſſars, and bealzies of boroughs, and all others our Sove- 
* reign Lord's freeholders within this realm, charging them to compear 
&* the ſaid day and place, for their advice to be had in ſuch things as at 
* that time ſhall be proponed to them.“ 

In purſuance of this ordinance, the director of the FRE: gives out 
precepts or brieves, whereof the following is one directed to a bailie, 
and is preciſely of the ſame tenor with all the reſt ; differing in nothing 
but in the deſignation or addition of the party to whom it is directed. 

Jacobus, Dei gratia, Rex Scotorum, balivo ſuo de Cowall, et depu- 
* tatis ſuis, ſalutem. Quia, ex aviſamento, et deliberatione noſtri cha- 
* riſhmi conſanguinei ac gubernatoris, ac dominorum noſtri concilii, 
* ordinavinius parliamentum noſtrum tenendum apud Edinburgum, et 
« inchoandum tali die, cum continuatione dierum ; vobis præcipimus et 
* mandamus, quatenus ſummoneatis, ſeu publice ſummoneri faciatis, 
omnes et ſingulos epiſcopos, abbates, priores, comites, barones, et cateros 
&« libere tenentes, totius bailiæ veſire, et de quolibet burgo, tres vel qua- 
tuor de ſufficientioribus burgenſibus, ſufficientem commiſſionem ha- 
< bentibus, quod compareant coram nobis dictis die et loco, in dicto 
* noſtro parliamento, una cum aliis regni noſtri prælatis, proceribus, et 
burgorum comiſſariis, qui tunc 1bidem propter hoc intererunt congre- 
« gati, ad tratandum, concordandum, ſubeundum, et determinandum 
ca, quæ in dicto noſtro parliamento, pro utilitate regni noſtri et re- 
publicæ tractanda fuerint, concordanda, ſubeunda, et determinanda; 
« et vos ſitis ibidem dicto die, habentes vobiſcum ſummonitionis veſtræ 
e teſtimonium, et hoc breve; et hoc ſub pœna quæ competit in hac 
“ parte, nullatenus omittatis. Datum ſub teſtimonio magni noſtri ſigil- 
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« Ii, apud Edinburgum, re die menſis Mau, anno regni noſtei 
« ſecundo. | 

* Ballivo de Cowall, 

« Pro parliaments.” 

The evidence ariſing from theſe writs in ſupport of the reſpondent's 
argument, is ſubmitted to be concluſive. Your Lordſhips have the 
brieve before you, and will conſider whether you could have acquitted 
the bailie to whom it was directed, of neglect or breach of duty, if he 
had omitted, in execution thereof, to ſummon to parliament any one 
perſon within his bailiewick, holding immediately of the Crown, un- 
leſs where he could produce an expreſs ſtatute as the warrant of his 
omiſſion. 

In review of the preceding period, your Lordſhips perceive, that, 
prior to the Ac 1457, c. 75, all freeholders in Scotland, without diſtine- 
tion, were conſtituent members of parliament. That ſtatute relieved 
all freeholders from attendance, whoſe yearly rent did not amount to 
201. Scots. By the ſubſequent Act 1503, all were exempted from at- 
tendance, whoſe rent was within 100 merks. Theſe were the only ex- 
emptions granted. The idea of a perſonal diſqualification from fitting in 
parliament, while the perſon continued inveſted with the qualifying 
freehold, was totally unheard of, and would not eaſily have been ap- 
prehended. The only exceptions to the general rule, by which a// the 
vaſſals of the Crown were bound to give perſonal attendance, were in- 
troduced by poſitive ſtatute ; conſequently, the rule was juſtly under- 
ſtood to be confirmed in all caſes that did not fall within the ſpecific ex- 
ceptions. 

With regard to all Commoners, qualified in terms of the act 1 503, 
therefore, and ſuch of theſe among others, as happened to be the eldeſt 
ſons of Peers, or Lords of Parliament, no idea was entertained at any 
time of a poſſible objection to their fitting as Members of that aflembly, 
Theſe indeed being generally, perhaps, the more opulent vaſſals of the 
Crown, would be the better enabled to ſuſtain the expence of attending 
parliament ; and might be the more regular in their attendance on that 


account. Accordingly, Lord Kames, in his valuable rezearches, already xg III. 
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A 4 that © in later times, the barons by tenure 
1 b « who attended parliaments, were moſtly the eldeft ſons of the nobility, in- 
3 4 ft in lands, to entitle them to a ſeat there. It appears by the rolls, 
that a good many other leſſer barons attended at the ſame time; but at 
any rate, the attendance of the Peers eldeſt ſons ſhews, that both the 
right and the poſſeſion of that body of Commoners were undoubted. 
And it does not appear that they were in any reſpect diſtinguiſhed from 
| the other freeholders or commoners who ſat along with them. 
There are no rolls of parliament prior to 1466, and thoſe ſince are 
defective. There is reaſon to believe that they were not altogether re- 
/ gularly kept; and, ſuch as they are, they have not been preſerved with 
care. The light and evidence to have been expected from that ſource, 
are, from theſe circumſtances, diminiſhed; but what remain are appre- 
hended to be ſatisfactory. 

It appears from the Record of a that the Maſter of Hailes, 
the eldeſt ſon of a Lord of parliament, obtained from the crown an in- 
veſtiture in the barony of Dunſyre, upon the 13th October 1475. And 
he appears in the roll of parliament 1478-9. He allo fat in the ſubſe- 

| gent parliament held in 1481. 
© The Maſter of Sommerville, in like manner, obtained a crown-char- 
ter of the barony of Carnwath, 2d May 1477, and being thus qualified 
for ſitting in parliament, took his ſeat accordingly. He appears in the 
roll 1481-2. 
The Maſter of Huntly s crown- charter of the lands of Inverneſs, is 
dated 16th December 1482; and he appears from the rolls, to have ſat 
in the parliaments 1485, and 1487-8. 
The Maſter of Lindſay. His crown-charter of the lands of Pitcruivie, 
14th June 1498. Appears in the rolls of parliament 1525. 

Towards the middle of that century, the Maſter of Erſkine ap- 
pears in ſucceſſive rolls of parliament, ſubſequent to his qualification by 
"crown charter of the barony of Kelly, bearing date 2oth May 1 5 6. 

In like manner, the Maſters of Sempil, of Rothes, of Hume, of Forbes, 

of Glencairn, of Ogilvie, of Gordon, and of Sinclair, who are recorded 


in the rolls of parhament between 1544 and 1568, appear from the re- 
cord 
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cord of charters to have been all regularly qualified by inveſtitures in 
baronies, or freeholds, of dates prior to their firſt appearanee in parlia- 
ment. 

Your Lordſhips have a moſt diſtin& view of theſe facts in the print- 
ed copies of the rolls, and table annexed thereto, in your hands, 

All the maſters above mentioned are proved by the records to be eld. 
.eſt ſons of Peers, and all are proved to have poſſeſſed freehold qualifica- 
tions, entitling them to fit in parliament. All are proved actually to 
have fat in parliament ſubſequent to their being ſo qualified. The pre- 
ſumption, therefore, is ſtrong, that they ſat by the ſole title of their 
qualifications. It is likewiſe preſumable, that, had the records been 
more perfect, ſimilar freehold titles of all the Maſters appearing in the 
rolls of parliament would have been diſcovered. The matter indeed 
can hardly be ſaid, with propriety, to reſt upon preſumption ; for as 
theſe maſters, ex conceſſis of the complainers, could neither rank as bur- 
geſſes nor as Lords of parliament, it was abſolutely impoſſible they could 
enter into parliament upon any other footing than that of freeholders, 
or barons by tenure, 

Of this there is confirming evidence from their allotted place in the 
parliamentary rolls. Although theſe, as tranſmitted down to us, are not 
all framed with the ſame degree of diſtinctneſs and accuracy, yet in 
general your Lordſhips will obſerve the eldeſt ſons of Peers claſſed with 
the gentry or ſmaller barons. 

Thus, in the roll 1478, your Lordſhips obſerve the names of the 
maſters of Hailes and Erſkine between thoſe of the lairds of Baſs and 
Pittrufy. This roll contains twenty leſſer barons, including thoſe two 
eldeſt ſons of Peers. 

In the roll 1431, there are two eldeſt ſons of Peers placed ſeparately 
from each other among the leſſer barons. 


In the parliament 1481-2, five eldeſt ſons of Peers ſat along with 


nine other leſſer barons. In that of 1482, conſiſting of two ſeſſions, 
there were no leſſer barons. In 1483-4, thirteen leſſer barons attended, 


af whom none were Peers eldeſt fons. In 1484, twenty-ſeven leſſer ba- 
rons 
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i die three eldeſt ſons of Peers. In 1484-5, nine 
leſſer barons attended, including two ' eldeſt ſons of Peers; and in the 
year following, thirteen, including one Peer's eldeſt ſon, In the parlia- 
ment 1487, there were thirty-three leſſer barons, including two eldeſt 
ſons of Peers; in the year enn thirty-one, of whom two were 
eldeſt ſons of Peers. 

In the roll of parliament 7th Ocober 1488, of which your Lordſhips 
Hong a printed copy, among the leſſer barons are the Maſters of Argyle 
and Lennox. - 

In all the ſucceeding en till that of 1491, ſome of the leſſer 
barons and maſters, conſtantly appear ; but upon none of theſe is there 
matter of any new obſervation. In the roll 1503, which is printed, the 
Maſters of Hume and of Errol are placed among the leſſer barons, after 
Sir David Kennedy. 

From that time, though ſeveral other leſſer barons appear, yet no 
Peer's eldeſt ſon is found, till 1525, when the Maſter of Lindſay is claſ- 
ſed with five leſſer barons. Then again, till 1 540, the Peers eldeſt ſons 
diſappear, though many rolls are preſerved, and ſeveral other leſſer ba- 
Tons are mentioned, 

In the parliament of 1 3th June 1526, the attendance of no ſmall 
baron is marked; yet, from the liſt of the committee of articles, elect- 
ed upon that occaſion, it appears, that William Scott of Balweiry was 
one of the committee; which neceſſarily implies, that he was then pre- 
ſent in parliament; and from this, it ſeems to follow, that ſometimes 
ſmaller barons attended, whoſe names were not entered in the ſede- 


In the rolls of the parliaments 1541, 1542, 1543, 1543, 1544, 1546, 
15.46, 1546, and 1558, Peers eldeſt ſons are mentioned, and generally 


other leſſer barons alſo. Thoſe of 1546 are all three printed; and in 
that of Auguſt, the three Peers eldeſt ſons are placed after all the other 
leſſer barons. - 

From the printed table, your Lordſhips perceive, that the deficiency 
of the rolls of parliament, 1s, in a ſmall part, ſupplied by the records of 
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privy councils and of conventions, as well as by the induſtry and care of 
antiquaries and hiſtorians. The great buſineſs of the convention 1 560, 
produced a numerous attendance of all the orders of the community. 
The record of that famous aſſembly is loſt. But, from a roll preſerved 
in the Cottonian Library, it appears, that there were preſent twenty-eight 
churchmen ; thirty-three temporal peers ; twenty-two commiſſioners of 
burghs ; and one hundred. and one leſſer barons: theſe laſt, all claſſed 
together, and including, it will be obſerved, five eldeſt ſons of Peers, 
viz. The maſters of Marechall, Lindſay, Sinclair, Glencairn, and Somer- 
ville. | | 

This unuſual number of leſſer barons, coming ſuddenly after the long 
courſe of their irregular attendance, is ſaid to have excited a doubt ag 
to their right, and to have produced the noted petition to that conven- 
tion, by the ſmall barons, in which, without doubt, the eldeſt ſons of 
Peers were parties petitioners. This produced a ſearch for precedents and 
an examination of the ſtatutes, which, after very deliberate conſideration, 
was followed by an unanimous act of the convention, declaring, * That 
the barons ſhould have free voice in parliament,” Theſe pro- 
ceedings, however, your Lordſhips may perhaps not conſider as legal 
evidence, 

In 1563, and in 1564, parliaments were called by royal authority; but 
no roll, or record of their minutes, is to be found. The roll of the par- 
liaments 1567 and 1568, which was not diſcovered till within theſe few 
days, contains the names of four eldeſt ſons of Peers; and, with that ex- 
ception, there does not appear in the rolls of parliament, from 1560 to 
1587, the name of a ſingle Maſter, or other ſmall baron. This could 
not proceed from any apprehenſion of want of title to attend, the ſuffi- 
ciency of which had been ſo recently and ſolemnly recognized in the 
national aſſembly of the eſtates ; but now, as formerly, they had no de- 
fire to exerciſe it, except upon important occaſions, 

Thus, your Lordſhips perceive, the eldeſt ſons of Peers, and all the 
leſſer barons, found their way into parliament by the ſame titles, viz. 
freehold qualifications. When there, they were claſſed together; and 
they ſeem to have relaxed or intermitted their attendance together like- 
E wile. 


| (18). 
wiſe, No trace even of the lighteſt diſtinction between them, either 
within or without the walls of the Parliament Houſe, is diſcernible. The 
ſame imperfection of the records, which prevents the reſpondent from 
ſpecifying the qualification of every Maſter in the printed table, would, 
he believes, make it impoſſible for him to point out the fregholds of an 
equal proportion of the other ſmall barons who fat in parliament along 
with them. 5 | 

And here it may be proper to take notice, that the name Maſter, was 
not given, excluſively, to the eldeſt ſons of Peers. Second ſons, col- 
lateral heirs-apparent, and other very near connections of the peerage, 
were called Maſters likewiſe. All thoſe maſters whoſe qualifications 
have been diſcovered, however, are proved by their charters to have 
been eldeſt ſons ; alſo all the others in the printed table, excepting two 

or three at moſt. Maſter of Maxwell of Terreagles, who fat in the con- 
See Craw- vention 1560, was the /econd ſon of Lord Maxwell; and the maſter of 
en yoo Montroſe, who fat in parliaments 1567 and 1568, was the grandſon of 
p. 152 the Earl of Montroſe. Both theſe perſons, who ſurely had no title to 
be diſtinguiſhed from any ordinary freeholders, are placed in the roll 

among the Peers elagſt ſons, which is ſubmitted to be a circumſtance of 

additional evidence, that all were conſidered as commoners alike. 

At the ſame time, even if it appeared that the eldeſt ſons of Peers had 
been honoured with ſome mark of attention, no material-concluſion could 
have been drawn from that circumſtance. Your Lordſhips are not to be 

- told of the wide difference between mere claims of precedency, founded at 
beſt in the good breeding and courteſy of ſociety, and thoſe ſubſtantial ci- 
vil rights belonging to men as an eſtabliſhed order in the community, and 
Book I. c. 12. ſecured to them by its laws. Sir William Blackſtone obſerves, that © the 
e eldeſt ſons of Peers of Great Britain, though frequently titular Lords, 
* are only Eſquires in the law, and muſt ſo be named in all legal proceed- 
« ings.” And yet, in his Table of Precedence, he gives rank to ſome of 
theſe Eſquires (Dukes eldeſt ſons) before Earls, | 

It has been pretended, that the eldeſt ſons of Peers who ſat in theſe 
parliaments, held their ſeats as proxzes for their fathers : But that cannot 
be the caſe ; for, in many inſtances, we find both father and ſon fitting 
together, Thus we find on the rolls of the parliaments, 


. 


In 
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In 1478, 1481, 1482 and 1485, Lord Erſkine and Maſter of Erſkine. 
In 1482 and 1491, Earl of Morton and Maſter of Morton. 
| In 1484, Earl of Crauford and Maſter of Crauford. 
In 1487, Earl of Angus and Maſter of Angus. 
In 1488, Earl of Ergile and Maſter of Ergile. 


„ Earl Lennox and Maſter of Lennox. 
In 1540 and 1542, Lord Ruthven and Maſter of Ruthven. 
In 1542 and 1543, Earl of Montroſe and Maſter of Montroſe. 
In 1543, Lord Erſkine and Maſter of Erſkine. 
In 1544, Earl of Rothes and Maſter of Rothes. 
————— Lord Sempill and Maſter of Sempill. 
In 1546 and 1546, Earl of Glencairn and Maſter of Glencairn. 
, Lord Hume and Maſter of Hume. 
In 1558, Earl of Huntly and Maſter of Gordon. 
In 1568, Earl of Glencairn and Maſter of Glencairn, 


Upon the whole of the preceding argument,” the reſpondent ſubmits 
to your Lordſhips, that, by the original conſtitution of the parliament 
of Scotland, ſolemnly recogniſed and declared by the ſtatute 1425, the 
_ eldeſt ſons of Peers poſſeſſing freehold qualifications, had a right in com- 
mon with the other freeholders of the kingdom, to attend parliament in 
perſon ; that none of the ſtatutes, mentioned above to have been paſ- 
ſed ſince, tend in any degree to infringe, but, on the contrary, to con- 
firm that right; and that accordingly, the eldeſt ſons of Peers have poſ- 
ſeſſed and exerciſed that right, by ſitting, in virtue of their freeholds, 
along with other commoners, freeholders, in ſucceſlive parliaments, from 
the earlieſt times, of which any record, or authentic account is pre- 
ſerved. | 

Upon this footing, matters continned till the year 1587. 


In that year the act, recited at full length in the anſwers, paſſed, re- 
viving the ſtatute 1427, and declaring, ** That his Majeſty and his ſaid 
« eſtates ratiſy and approve'of the ſame, to have full effet, and to be put 
to execution in time coming; and of new, ſtatute and ordain, for the 

; . mair 
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* mair full explanation of the ſame ate, and certain execution thereof, 
«that precepts ſuld be directed furth of the chancellary, to ane barone 
„of ilk ſhire, firſt, ſo convene the freeholders within the ſame ſhire, for 
„ chuſing the commiſſioners, as is contained in the ſame atte.” 

The other clauſes of this act, more particularly meriting attention, are 
theſe : © That all freebolders of the King under the degree of prelates, and 
* lords of parliament, be warned to proclamation, to be preſent at the chu- 
ing of the ſaids commiſſioners, and nane to have voit in their election- 
„but ſik as hes fourtie ſhilling land in free tennendry halden of the 
_ « king, and hes their actual e and W er within the ſame 
« ſchire.” 

« Ordains the commiſſioners of all the ſheriffdoms of this realme, 
* according to the number preſcribed in the ſaid ad of parliament, to be 
elected by the freeholders foreſaid. | 

And hat all freeholders be taxed for the expences of the commiſſioners 
. the ſchires paſſing to parliament, or general councelles, and letters of 
* poinding and horning to be directed for payment of the ſummes tax- 
** ed to that effect, upon ane ſimple charge of ſix days warning alle- 
“e narly.” 

And that the compeirance of the ſaids commiſſioners of the ſchires 

in parliaments or general councelles, /all relieve the haill remanent ſmall 
* barrones and freehalders of the ſchires of their ſuites and preſence aught 
in the ſatds parliaments.” 

The queſtion is, Who were the perſons deſcribed to be mall barons 
and freeholders, and directed by this act to chooſe commiſſioners to re- 
preſent them in parliament, and who, by ſo doing, were thenceforth 
to be relieved from their duty of perſonal attendance ? Were the eldeſt 
| ſons of Peers of that number and deſcription ? 

The act itſelf points out the way to obtain a clear anſwer to this 
queſtion, by referring to, and adopting the enactment of 1427. When 
this laſt act is compared with the prior one of 1425, it is impoſſible for 
a moment to doubt, that by ſmall barronnes and free tenentes,” were 
meant © all barronnes and freehalders of the King within the realme,” 
excepting only © all biſhoppis, abbottes, priors, dukes, erles, lords of 

* parliament, 


62109 
4 parliament, and banrentes; that is, in the literal tranſlation of th 
act 1587, all freeholders of the King, under the degree of prelates 
% and lords of parliament.” 

The reſpondent - would beg leave to aſk, Whether it is poſſible, ſeri- 
ouſly to ſuppoſe, that a Peer's ſon, who, the day before this act paſſed, 
was entitled to fit and vote in parliament, as a ſmall baron, was, the 
day after, in conſequence of it, diſqualified from voting in the election 
of a commiſſioner to parliament ? If his vote had been then objected to 
on that ground, would your Lordſhips predeceſſors have ſuſtained the 

objection ? And on what clauſe of the act would they have founded 
their deciſion ? 

In the interval between 1427 and 1587, the acts 1457 and 1503 had 
- paſſed, relieving all freeholders from attendance in parliament, whoſe 
yearly rent did not amount to 100 merks, without a word of their be- 
ing obliged to ſend repreſentatives. It was thought expedient in 1587 
to fix the qualification which entitled a freeholder to vote in the elec- 
tion of commiſſioners at forty ſhillings in free tenendry, held of the 
King, within the county of the freeholder's reſidence, This was the 
only material amendment or alteration of the old act. There is not 
a word in the one act more than in the other, that can juſtify the idea 
of any perſonal diſqualification being pointed at by either. 

Under all theſe authorities, ſo explicit and deciſive, the reſpondent truſts 


he may venture to hold the point eſtabliſhed, that before the act 1587, 


the eldeſt ſons of Peers, who held lands of the Crown, were entitled to 
fit in parliament in their own right as fceeholders ; and that by the act 
1587, they were deprived of their ſeat in parliament, but, at the ſame 
time were, in quality of ſmall barons or freeholders, inveſted with the 
privilege of chooſing commiſſioners to repreſent them in parliament, 
And this may be conſidered as forming the ſecond æra in the hiſtory 
of the preſent queſtion, 


The language of all the ſubſequent ſtatutes is incompatible with the 


ſuppoſition of any perſonal diſqualification of freeholders poſſeſſing 
eſtates of the legal extent. 


8 
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The firſt act relative to this ſubje, after 1587, is that of 1 597, 


Lag. c. 272, by which it is enacted, That na barronnes be received as com- 


„ miſſioners, for ony ſchireffdome within this realme, at any parlia- 
* ment, to be halden hereafter, except the ſaids barrones bring and pro- 
« "duce with them ſuffici-nt commiſſiones granted to them in ane full 
* convention of the hail barronnes of the ſaid ſthirſfdome.” * 


* The next is the tax · act paſſed in the ſame year, the preamble of 


vrhich ſets forth, that the eſtates of parliament had freely offered and 

granted to his Majeſty an taxation of 200, ooo merks, to be paid by the 

haill Jie ges of the realme, in form as follows: 100, ooo merks by the 

ſpiritual eſtate; 66, 666 merks, 8s. 10 d. by the barons and freebolders.; 
and 33,333 merks, 4 8. 6d. by the burghs.. 

The act then goes on to direct the execution, and mode of levying 
from the different eſtates, the then allotted proportions of the tax, firſt 
from the prelates ; then, And for the baronnes and freeholders part of 

the ſaid taxation, that letters be direct, charging all and ſundrie ſchi- 

« reffis, ſtewards, baillies, their deputes and clerks, that they, and ilk 
* ane of them; within the boundes of their offices, raiſe and uplift the 
« ſumme of 40 s. of everie pound land of auld exteut, lyand within the 
« borndes of their juriſdifton, and in-bring and deliver the ſame to the 
* colleQour general, betwixt and the 15th day of March, quhilke is 
the terme of payment of the ſaid taxation, under the paine of rebel- 
lion, &c. And for their (the ſheriff's) reliefe, that letters be direct, 

* chargeing all and ſundrie earles, lordes, barronnes and freebaldert, to 
* make payment and deliverance to the ſaidis ſcherieffis, ſtewardes, 
© baillies, and their deputes and clerks, ilk ane of them for their awin 
parties, for the ſumme particularlie abone wiitten, of everie pound land 
* of auld extent perteining to them.” 

This tax, your Lordſhips perceive, was impoſed ſolely and directly 
upon the lands of the barons and freeholders ; the ſum payable by each 
indi: idual, being in proportion to the extent of the lands poſſeſſed by 
him. The terms of the warrant for execution, are moſt comprehenſive. 
A ſheriff who paſſed over a ſingle pound land, within his county, 


would clearly have been puniſhable for breach of duty. And yet, at 
25 this 
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- this period, chere were many of the eldeſt ſons of Peers in Scotland, 
poſſeſſed, in their own right, of extenſive eſtates, which could not be 
taxed at all, unleſs the proprietors were conſidered as freeholders.— 
The force and application of this to the preſent queſtion, will be duly 
conſidered by the Court. 

Upon the ſubſequent act of taxation, 1633. c. 1, the ſame obſerva« 
tions are to be made, 

The act next in order, meriting particular conſideration, is that of 
1661, which is fully recited in the anſwers. The complainers are 
pleaſed to ſay, that this act has no connection with the preſent que- 
ſtion: but the reſpondent, on the contrary, cannot help thinking 
it one of the moſt material in the ſtatute-book. This act proceeds 
upon the narrative of diverſe debates. having occurred concerning 
the perſons entitled to ele&; and to be elected commiſſioners of ſhires 
to parliament ; and it paſſed for the. expreſs- purpoſe of © clearing 
* thoſe for the future.” It does accordingly: © ſtatute, enact, and de- 
e clare, That beſide all heritors, who hold a forty-ſhilling land of the 
King's Majeſty, in capite, that alſo all heritors, liferenters and wad- 
* ſetters, holding of the King, and others who held their lands formerly 
* of the biſhops or abbots, and now hold of the. King, whoſe yearly 
rent doth amount to ten chalders of victual, or one thouſand pounds, 
(all feu duties being deducted), /ball be, and are capable to vote in the 
election of commiſſioners of parliaments; and to be elected commiſſioners 
to parliament, excepting always from this att,. all noblemen and their 
« paſſals.” 4 

The ſuppoſition, that the exception of noblemen includes the eldeſt | 
ſons of Peers, is clearly diſproved, by the two acts of May 1662, of | 
which your Lordſhips are in poſſeſſion, Theſe acts are complete evi 
dence of the fact, which could otherwiſe be eſtabliſhed beyond contro» 
verſy, that the term noblemen, howſoever looſely it may have been ap- 
plied in more ancient times, -or in vulgar diſcourſe, had, in 1661, 
an appropriated legal meaning annexed.to it, denoting excluſively a 
Lord, or Peer of parliament. The act 1661, therefore, is to be conſi- 


dered as an expreſs 2 by parliament, of the full right and pri- 
vilege 
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vilege of eleQing commiſſioners, conferred by the ad 1587, upon the 
eldeſt ſons of Peers, poſſeſſed of the legal qualifications, as neceſſarily 
included in the deſcription of © all freeholders of the King, ander the 
* degree of prelates and lords of parliament.” And ſo ſtrong are the 
words of the act 1661, that even, if the right had been taken away 
by the act 1587, which it certainly was 1 have been re- 
| Nored by this ſubſequent act. 

From the petition in the Dumfriesſhire eleQion, 1661, againſt James 
Crichton, it appears, that the lawyers of thoſe days conſidered the 
«right of Peers eldeſt ſons to vote in the election of commiſſioners, 
as clear and eſtabliſhed. The petition ſets forth, © The election of the 
* ſaid James to be commiſſioner is void, becauſe diverſe perſons who 
„had a right to have voted in the election of commiſſioners were not 
admitted, upon pretext, that they were only appearand heirs ; 
whereas, the appearand heirs, both of noblemen and barons, reſpect- 
x86 ively, may fit in parliament, and vote to the election of commiſſion- 
erg. 

In this ſituation, the eldeſt ſons of Peers d when the act 1681, c. 
21. paſſed, which, without either enacting, or hinting at any enacted per- 
ſonal diſqualification, does, in the ſame comprehenſive terms employed 
in the previous ſtatutes, ** Ordain the whole freeholders of each ſhire 
< and flewartry, having election of commiſſioners, to meet and con- 
vene at the head burgh thereof; and to make up a roll of all the 

= freebolders within the ſame.” 

Suppoſe, on the day after this act paſſed, the eldeſt ſon of a Peer 
had appeared in a court of freeholders, preſented the ſtatute, produced 
his freehold qualification required by it, and claimed to be put on their 
roll, as thereby directed; can it be conceived, that any member of the 
court would have hefitated to admit the claim, or could have conſidered 
a refuſal of it in any other light, than a direct act of diſobedience to the 
expreſs command of the Legiſlature ? And in the event of a petition 
and complaint, on ſuppoſition of ſuch refuſal, would not this Court 
| Have found ſo? | 


The 
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- The next enactment relating to the ſubject of this queſtion, was that 
in 1706, which forms an article of the Treaty of Union; by which it 
is declared, That none {hall be capable to elect or be elected, to re- 
« preſent a ſhire or burgh, in the parliament of Great Britain, for this 
part of the United Kingdom, except ſuch as are now capable by the 
« Jaws of this kingdom to elec or be elected, as commiſſioners for ſhires 
or burghs, to the parliament of Scotland. 

Even if the complainer could make out that the cfom of Scotland for 
a certain period had been againſt the right now claimed, yet it ought to 
be remarked, that this act, as if to guard againſt any ſuch cuſtom, and 
againſt the effects of the two extraordinary precedents which we ſhall 
immediately notice, declares, that the right ſhall. be regulated by the 
laws, and avoids the uſual expreſſion of /aws and cuſtoms of the kingdom. 

The reſpondent here reſts his cauſe; He has given a full and faithful 
deduction of the conſtitution of parliament, and ſtatute law. of the land, 
reſpecting the ſubject of his claim, from the earlieſt period of which 
there is authentic hiſtory down to the Union. And he now appeals to 
the juſtice and diſcernment of your Lordihips, whether, at the date of 
the above recited article of that Treaty, the eldeſt ſons of Peers, poſſeſ- 
ſing the (atutory freeholds, were, by virtue of any exiſting law of Scot- 
land, diſqualified from being admitted on the rolls of freeholders ? 


Having now ſtated the merits of his cauſe, the reſpondent will en- 
deavour to take notice, as ſhortly as poſſible, of the principal objections, 
that have been urged on behalf of the complainers. . 

Theſe gentlemen ſeem: to place much ſtreſs upon the plea of diſuſe, . 
founded on the alleged circumſtance of Peers eldeſt ſons not having ex- 
erciſed the right of voting in elections of commiſſioners, at any time 
ſubſequent to the act 1587. 

The firſt thing to be conſidered here, is, the truth of the fact, and the 
evidence produced or offered in ſupport of it. 

And in the fir/? place, it will be obſerved, that from 1587, being the 
commencement of the ſuppoſed diſuſe, till 1612, no fewer than ten 


parliameuts ailembled ; but no roll, or ſederunt of any one of theſe is 
G preſerved. . 


preſerved. From the period of diſuſe therefore, that interval muſt be 
deducted; or rather the Peers ſons ſhould be held to have ſat in thoſe 
- parliaments; as men having veſted rights, are preſumed, without con- 
trary proof, to be in the ordinary exerciſe of them. This preſumption 
is ſtrongly aided by particular circumftances in the preſent caſe, parti- 
cularly that of the recent diſcovery of tae Tolls in 1568, which prove, 
that Peers ſons ſat in that parliament, contrary to what had been before 
ſuppoſed by both parties. The reſearches of Sir George M*Kenzie, of 
Anderſon, and Keith, have ſupplied ſimilar defects. In the juſticiary 
office, and even in the private collections of antiquaries, rolls have been 
lately diſcovered, which prove, that the eldeſt ſons of Peers ſat in par- 
liaments and in conventions, of which the records are loſt. Particular- 
ly, by a minute of ſederunt in the records preſerved at the juſticiary 
office, it appears, that the Maſters of Elphinſtone, of Gray, and of Paiſley, 
ſat in the conventions which aſſembled in 1596. More may . 
" be found to ſhew their ſitting between 1587 and 1612. | 

From this laſt date, till 1685, comprehending a period of ſeventy- 
three years, there were in all only ſeven parliaments, of which rolls are 
preſerved; viz. 1612, 1617, 1621, 1633, 1661, 1669. and 1681. 
There is not to be diſcovered from any record in Scotland a veſtige of 
the minutes, or ſederunts made up, or called over at any election of 
commiſſioners, prior to the year laſt mentioned. It was only by the act 
of that year that rolls of the freeholders were ordered to be made up. 
How then can it be ſhewn, prior to that time, that Peers ſons either did, 
or did not vote? 

In 1587, your Lordſhips have ſeen the eldeſt ſons of Peers once for 
all inveſted, by ſupreme authaxity, with the rights and privileges of free- 
holders. In 1661, you ſee on the records of Parliament, a ſolemn re- 
cognition by the Legiſlature of thoſe rights and privileges. From thence 
to 1681, you have no evidence, and can have none, that the Peers ſons 
did not actually exerciſe their rights. The preſumption of law, there- 
fore, is, that they actually did exerciſe them during the whole of that 


period. And from 1681 till the æra of the Union, which concludes the 
| hiſtory 


0-47) * 
hiſtory of the prefent queſtion, there is no-room for this plea of deſue- 
tude. 3 
But, in the next place, even ſuppoſing diſuſe proved to the extent al- 

leged, your Lordſhips will judge whether that would be a relevant ground 
of forfeiting the Peers ſons, or any body of men, of their veſted public 
rights. In a matter of private right, a man may generally be allowed to 
do with his own what he pleaſes ; and if he chooſes to give away to an- 
other what belongs to himſelf, nobody is entitled to complain. But in 
public rights, the community at large have an immediate intereſt. Theſe 
rights are not conferred either for the ſole, or for the primary benefit of 
the individuals, but of the ſtate of which they are members. The in- 
dividual holds them in truſt for the public; and no negligence of his, 
or act in breach of that truſt, can ſubject the ſtate to a forfeiture, 

| Farther, it is a received maxim, that no right can be loſt by diſuſe, 
unleſs the loſs of it to him who neglects to exerciſe it ſhall eſtabliſh ſome 


poſitive right in another. From this principle,” ſays Mr. Erſkine, p. 524, 


the rule ariſes, Juri ſanguinis nunguam præſcribitur; for though the 
right of blood ſhould be loſt to one, no other can take it up.” The 
ſame judicious author remarks, that res meræ facultatis, or rights which 
one may exerciſe or not at pleaſure, are, in their nature, incapable 
« of the negative preſcription, where fatute does not interpoſe.” 
And this principle is ſupported by many decifions of the Court. 
Suppoſing then diſuſe for any length of time, on the part of the 
Peers ſons, where is the evidence that their rights in the mean while 
have been exerciſed one moment by any other deſcription of perſons ? 
It is not ſufficient to ſay, that by the non-exerciſe of their right, ſome 
general benefit aroſe to the other freeholders by a ſort of monopoly of 
the privilege of electing and of being elected. It is incumbent on the 
complainers to ſhew, that the preciſe right diſuſed by any Peer's eldeſt 
ſon, had meanwhile been uſed by ſome other freeholder : But this is an 
abſurdity they cannot pretend: Will they ſay, that in a ſingle inſtance 
any freeholder ever voted at a county election, or was returned a county 
member, as in right of the maſter of Argyle, or as in right of any other 
particular eldeſt ſon of a Peer, who was on the rolls of parliament be- 


fore 
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fore- copia was introduced? Have they produced any ſtatute, 
forfeiting thoſe maſters of the: privileges once enjoyed by them, or 
. declaring that the fame, if not actually exerciſed within a limiced time, 
ſhould be preſcribed and loft ? 7 

The rights of commoners, no leſs than the rights of Peers, are pro- 
tected by the common principles of law. In caſes of a dormant, or an 
uſurped peerage, no lapſe of time can bar the righteous. heir from prov- 
ing his title, and reclaiming the dignity of his anceſtors, with all the 
privileges attached to it. In the caſe of a dormant right of freehold, 
ought not the ſame law to operate in favour of the claimant ?: 

This requires to be yet more cloſely conſidered. Without reſuming 
previous arguments and proofs, the reſpondent begs leave to recal to your 
Lordſhips minds, this eſſential fact, that the act 1587, made no diſ- 
tinction whatſoever between the eldeſt ſons of Peers, and all the other 
barons by tenure, who were then deprived of their ſeats in Parliament, 
and allowed to ſend repreſentatives. They were all placed on a level, 
and thrown-into the ſame claſs.. On the ſuppoſition, therefore, that 0 
individual of the-claſs had, from the date of the above act, ever voted, 
or been elected, there might at leaſt have been a colourable pretext for 
the plea now maintained. But: poſſeſſion of the inherent common 
privileges, by any number, or by any ſingle member, ſaved diſuſe to 
the whole body. Therefore, till the complainers, inſtead” of begging 
the queſtion, prove, that by law, the Peers eldeſt ſons were of a different 
order from other commoners, the exerciſe of a freehold right by any 
one, even the loweſt freeholder, would prevent diſuſe operating againſt 
the higheſt freeholder, even the eldeſt ſon of a Duke. 

Suppoſe the commiſſioners had been choſen by rotation, the longeſt 
lifetime would not have admitted. of half the freeholders in the ſmalleſt 
county of Scotland being elected And, upon the principle of the com- 
plainers argument, the reſt would be told, that their right was preſcribed, 
before they could have an opportunity of exerciſing it, 

Beſides, many of the eldeſt ſons of Peers never poſſeſſed lands, never 


were crown vaſſals, and conſequently never did or could fit in parlia- 
ment- 
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ment during the lifetime of their fathers. Thus, not having the right 
to uſe, they could not loſe it by diſuſe. | 

But this is not all; for as the choice of the freeholders is perfectly ur un- 
reſtrained, if diſuſe of the right were to be inferred from the fact of a 
man never having been elected, this would ſuppoſe that the ſtatute meant 
to inveſt a majority of freeholders in any county with a power of diſ- 
franchiſing the minority. 

Nothing can be fairly concluded from any freeholder, whether the 
eldeſt ſon of a Peer or of a commoner, not being returned by the elec- 
tors to parliament, for any length of time, farther than that he was not 
the man of their choice. And there are ſufficient other reaſons to- 
account for the Peers eldeſt ſons not appearing in parliament immedi-- 
ately upon the introduction of repreſentation, 

Your Lordſhips would probably have conſidered it as a 2 good reaſors 
for the non-exerciſe of their right, if we had been able to ſhew that a 
Pecr's eldeſt ſon had not been entitled to the ſame allowance of money 
as other commiſſioners to parliament. But we think we can ſhew a 
ſtronger, though very different reaſon, the effects of pride. 

Their ſituation immediately before, and immediately after the act 
1587, muſt have formed a ſudden and ſtriking contraſt. From the 
eminence of fitting in their own right as freeholders, to be ohliged to 
deſcend to canvaſs every freeholder in a county, and from whom they 
were to receive wages, if elected, was a pitch of degradation not 
caſily to be brooked by the pride of birth and family. The high ſpi- 
rit of Scotchmen has been univerſally remarked from the carlieſt peri- 
ods of their hiſlory. In France, where the Scottiſh character was inti- 
mately known, Fer comme un Ecgſſois, has, from very ancient times, 
been proverbial. And when the native temper was ſtill higher wound 
up by a mixture of ariſtocratic haughtineſs in the eldeſt ſon of a Peer, 
it may be preſumed, that the ſituation of a repreſentative in parliament, 
paid for attendance by his conſtituents, would be an object leſs of bis 


ambition, than of his deriſion and contempt, 
H Beſides 


(00:3 
Beſides, a vote in the election of a commiſſioner, or even a vote in 
parliament, in thoſe times, was a thing of exceeding little value or con- 


ſequence. The genius of the age was more fitted for action than for 
deliberation; and the executive power, whether exerciſed by the So- 


Hume's Hiſt. 
Eliz, 


vereign alone, or in conjunction with the Chief Nobility, was little un. 
der the controul of the popular branch of the Legiſlature. Even in 
England, a country greatly farther advanced than this in arts, and in 
opulence, the duty and authority of parliaments in 1587, ſcarcely ex- 
ceeded the province of a Scotch juflice of the peace in 1791. They 
e were not to canvaſs any matters of ſtate : ſtill leſs were they to med- 
dle with the church. Queſtions of either kind were far above their 
% reach, and were appropriated to the Prince alone, or to thoſe coun- 
© cils and mipiſters, with whom he was pleaſed to entruſt them, What 
© then was the office of parliament ? They might give directions for 
* the due tanning of leather, or milling of cloth; for the preſervation 
of pheaſants and partridges ; for the reparation of bridges and high- 
* ways; for the puniſhment of vagabonds, or common beggars. Re- 
4 gulations concerning the police of the country, came properly under 
* their inſpection; and the laws of this kind which they preſcribed, 
© had, if not a greater, yet a more durable authority, than thoſe which 

„ were derived /o/ely from the proclamations of the ſovereign.” 
During the whole reign of James VI, only two taxes were impoſed 
by the parliament of Scotland, viz. in 1597 and 1612; and in the 
reign of Charles I, one only, viz. in 1633. There was no other prior 

to the reſtoration, | | 

All theſe things conſidered, it cannot be matter of turpriſe, that a ſeat 
in parhament, by title of repreſentation, was no great or deſirable ob- 
jet. Such indeed is the reverſe of circum{lances produced in the 
courſe of two centuries, that what is now courted as the higheſt favour, 
was then deprecated as a ſort of puniſhment and misfortune ; and that 
the electors, ſo far from being liable to ſuſpicion of taking money for 
their votes, paid the commiſſioner whom they elected for his ſervice in 
attending parliament. In the year 1672, the burgh of Cromartie, pe- 
titioned 
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titioned: parliament to accept of their reſignation of their privileges, and 
to ordain them to be delete from among the royal burghs ; and the 
e petitioners would ever pray.“ Accordingly, © The King's Majeſty 
and eſtates of parliament accept of their demiſſion, and ordain the 
“ town of Cromartie to be expunged out of the records of parliament; 
« and that the town of Cromartie be no more accounted one of the 
“ burghs royal.” 

This remarkable paſſage of the records, while it ſhews the prevailing 
| indifference about a ſeat in parliament, or a ſhare in the reprefen- 
tation, clearly proves, that the political right, once veſted, could not 
be loſt by diſuſe, nor relinquiſhed by the member of the community 
inveſted with it, without the expreſs authority and conſent of the Le- 
giſlature. 

The preſent oppoſers of the right of the Peers eldeſt ſons, have held 
it out as an abſurd and incredible ſuppoſition, that any ſet of men could 
have had a right to be elected, and yet never once appear in parlia- 
ment, from 1587 to 1685, near a hundred years. But the records af- 
ford a cafe nearly as ſtrong, and more unaccountable, of the nc.-cxerciſe 
of this undoubted privilege. No perſon has yet pretended, that previous 
to 1587, the Peers eldeſt fons had not always had a right to attend par- 
liament ; yet, in the midit of the period where we find them ſo fre— 
quently attending, they diſappear for a long interval, From 1491 to 
1540, near half a century, in which there were near thirty parliaments, 
only three eldeſt ſons of Peers are found in parliament. We have al- 
ready ſhewn, that the diſuſe muſt in fairneſs, be counted not by the 
number of years in which we do not fee them attending, but from the 
number of opportunities, in which, if they did attend, one would pro- 
bably fee them marked; that is, from the number of rolls extant. 
From 1491 to 1525, there are rolls of ſix parliaments, which afford only 
only three eldeſt ſons of Peers, and of theſe, two on the ſame day; and 
from 1525 to 1540, there are rolls of eight different parliaments, and 
in not one the eldeſt ſon of a Peer is mentioned ; yet, we find the 
eldeſt ſons of Peers attending more numerouſly than ever, in the twelve 
ſucceeding parliaments, Now from 1587 to 1685, the period where 

| the 
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the complainers find a diſuſe, from which they infer the right could 
not have exiſted the rolls of only /even different parliaments are extant ; 
for though many more rolls appear, yet they-are only repetitions of 
the roll of che ſame parliament in different ſeſſions, 

Therefore, whatever faſtidious diſregard the Peers ſons might en- 
tertain of their privileges after 1587, or from whatever cauſe they 
might ſuſpend the exerciſe of it; yet, as they incurred no actual for- 
feiture, and could be affected by no diſuſe, ſo it certainly remains 
competent for them to reſume the exerciſe of their inherent privileges, 
whenever they chooſe ſo to o da. 


Tu only other argument urged in the replies, is founded upon a 

minute of the Scots parliament in 1685, and a reſolution of the con- 
vention of eſtates in 168g. 
Your Lordſhips will judge how far theſe reſolutions can with pro- 
priety be conſidered as authorities, or ought at all to be founded on, or 
ſo much as mentioned before you. They are not the decifions of this, 
or of any court of law; conſequently they form no legal precedents 
that ought to direct or influence your judgments in the caſe at iſſue. 
They are not acts of the Legiſlature, and therefore neither can make 
law, nor controul your Lordſhips in the interpreting, and giving effet 
to the laws which are eſtabliſhed, With regard to both, it muſt be ob- 
ſerved, that the ſeveral elections which gave riſe to them, demonſirate 
the general ſenſe of the country to have been, that the eldeſt ſons of 
Peers lay under no legal diſqualification : And a reſolution of a Houſe 
of Parliament, cannot always be conſidered as an unerring criterion of 
« the conſtitutional uſage of parliament.” Such reſolutions are not re- 
garded by parliament itſelf, as a rule of its deciſion in future caſes ; and 
they may poſſibly be ſuch as a court of judicature ought not to follow 
in any caſe. The ardent and pure love of juſtice, which animates and 
exalts the Sages of the law in their judicial functions, does not always 
pervade popular aſſemblies : and where there is ground to ſuſpect the 
judge, there is room to queſtion the authority of the deciſion. 


What 
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What preciſe motives directed thoſe two minutes, it is difficult now 
fo ſay; nor can a ſolution of this be required of the reſpondent. Ha- 
ving ſhewn in an undeniable manner, what the lau was, it is ſufficient, 
if it be conceivable that a reaſon might then have exiſted for deciding 
contrary to law. Many reaſons, both public and private, may have 
exiſted, ' but at this day, it were vain to pretend to dive into the ſecret 
hiſtory of theſe intriguing times. 

The parliament 1685 has been finally condemned and ſtigmatiſed 
in terms of the ſevereſt reproach. It is obſerved by Mr. Hume, that 
* no courtier, even the moſt proſtitute, could go farther than this par- 
“ liament towards a reſignation of their liberties.” Among the articles 
of grievances voted at the revolution, was the following: That moſt 
of the laws enacted in the parliament anno 1685, are impious and in- 
tolerable grievances.” Lord Fountainhall, in his obſervations on the 
parliament 168 1, relates, That the great Hectors and champions who 
* managed the debate upon the Duke of York's fide, during all this 
4 parliament, were the King's advocate, the treaſurer depute, Haddo and 
* Tardet-" 

IT his man, hiſtory has tranſmitted, as an unprincipled tool of power; 
he wheeled with every change in the ſtate, and, though loaded with ho- 
nour and wealth by James, was one of the committee for ſettling the go- 

vernment under William. In the corrupt and venal parliament 1685, 
he was Lord Regiſter ; and as the inſtitution of committees to reviſe 
the minutes, was not introduced till after the revolution, he then poſ- 
ſeſſed an abſolute power of framing them in whatever manner he 
thought proper, without being liable to the leaſt check or controul. 
Theſe conſiderations do not tend to place the minute in queſtion, in a 
highly reſpectable point of view, The original, ſigned by the Preſident, 
cannot be diſcovered. 

Very little attention would be paid by the Houſe to the reaſon 
entered by the Lord Regiſter on the record. for vacating his ſon's 
ſeat, The ſlighteſt circumſtances, and ſuch as may appear ridicu- 
lous in the preſent age, were ſufficient, in thoſe days, to produce 
vacancies and reſignations of ſeats in parliament, of which various 
1 | | initances: 


— 


. 


inſtances may be given from 1660, down to the time of the Union. 
A vacancy was declared, upon Doctor James Borthwick, one of 
the members for the city of Edinburgh, intimating his defire to 
. vacate his ſeat, as he was © oft-times withdrawn, on the duties of his 
calling, to attend perſons of quality, his patients.“ — James Graham 
of Bucklivie, paſſed from his commiſſion to repreſent Stirlingſhire z and 
Roderick Mackenzie, in like manner, paſſed from his commiſſion to 
repreſent Cromartie, without aſſigning any reaſon whatever; and the 
freeholders were appointed to proceed to new elections. Sir Duncan 
Campbell of Auchinbreck, Sir John Hume of Blackadder, David Bro- 
dic of Lethem, and William Scott, member for Selkirk, were all allow- 
ed to throw up their commiſſions, on account of caſual indiſpoſition. 
And it will be noticed, that in the commiſſion to William Scott's ſuc- 
ceſſor, the reaſon given for his immediate appointment is, that, ** As 
William Scott was urged to come home unto his own houſe, leſt the 

„ ſaid burgh of Selkirk ſhould be, at this preſent parliament, eſteemed 
* refractory.” The parhament were very inattentive to their minutes; 
ſo much ſo, that it appears from record about this time, an act impoſ- 
ing a tax was entered on their minutes without the knowledge of any 
one of the commiſſioners of burghs, on whoſe repreſentation of this 
fact, by petition, the ſame was ſuſpended. 

Lord Tarbet's ſon, at the time of his election, was on his eſtate in 
Roſsſhire, under orders to raiſe men, in order to oppoſe the Earl of 
Argyle, who had invaded the country. And this alone was a good 
ſubſtantial reaſon, agreeably to the uſage of parliament, in the inſtances 
above mentioned, for vacating his ſeat. And when to this is added, 
that his right of repreſentation, was then on the eve of being diſſolved, 
by the annexation of his eſtate in Roſsſhire to the county of Cromartie, 
it ſhould ſeem, that there were ſufficient cauſes for ſupplying his place 
in parliament, with a repreſentative for Roſsſhire, who could give his 
attendance. At any rate, ſuch a minute, in ſuch times, paſſed /ub ſilen- 


io, cannot have much weight; and accordingly, of ſo little authority 
5 was 


9 
was this caſe of Lord Tarbet's ſon, even ſo recently after its date *as 


1689, that in the caſe decided by the convention of that year, to be im- 
mediately taken notice of, it is not ſo much as referred to. 


That caſe was one of the ſimpleſt imaginable. The eldeſt ſon of the 
Earl of Linlithgow, commonly called Lord Livingſton, and William 
Higgins, a ſchoolmaſter, were candidates for the burgh of Linlithgow, in 
the year 1689. The former, was a determined Jacobite ; the latter, a 
violent Whig. Higgins is ſaid to have had a majority of unexceptional 
legal votes in his favour, notwithſtanding which, Lord Livingſton found 
means to get himſelf returned member for the burgh. Higgins applied 
to the convention for redreſs ; and, though he appears to have had the 
aſſiſtance of able counſel, there is not, from beginning to end of his In- 
formation, in your Lordſhips hands, a word of his competitor being diſ- 
qualified. 

But the ferment of people's minds, at that criſis of public affairs, did 
not admit of calm impartial diſcuſſion, nor of a totally unbiaſled deter- 
mination, in a queſtion between parties of fuch oppoſite political 
principles. It was not enough to ſatisfy a great majority of the mem- 
bers compoſing the convention, that Lord Livingſton ſhould loſe his 
election; they wiſhed farther, to declare him incapable of ever being 
elected. Accordingly, as the complainers have admitted, the conven- 
tion, ex proprio motu, took up the idea of Lord Livingſton being ineli- 
pible, and contrary to the united ſenſe of the parties themſelves, of all the 
electors on both ſides, and of their learned counſel, inſerted in their 
judgment the clauſe which the complainers have printed in Italics ; 
thus giving an opinion upon a great conſtitutional queſtion, of much 
depth and reſearch, literally fine cauſd cognita. | 

This convention was attended by very few of the nobility. A hun- 
dred repreſentatives of counties and burghs were preſent, and theſe re- 
turned by a poll of the citizens, in conſequence of circular letters from 


the Prince of Orange. The Whiggiſh torrent bore down all oppolition ; 
aud 
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and, | in \ the decifions on eontroverted elections, the author of the Me- 
moirs of Great Britain ſays, that © the , of the times was made 
« the excuſe of partiality.” 

At the time that the reſolution in ns paſſed, Lord Livingſton, 
along with the Viſcount of Dundee, was in arms againſt the conven- 
tion, and at no great diſtance from Edinburgh; and an order was iſſu- 
ed by the convention on 19th March 1689, commanding him to lay 
down his arms within 24 hours after notice, under pain of treaſon. 
This may account for, though it cannot juſtify the irregularity of the 
proceedings of that aſſembly, in allowing Higgins to fit and vote, as the 
member returned for Linlithgow, before they decided upon his peti- 
tion againſt the return of Lord Livingſton.” 

This circumſtance is ſtrong. indeed; and yet this convention is kept 
in countenance by the deſcription given by Mr. Hatſel of the reſolu- 
tions of the Britz/þ Houſe of Commons, in election caſes, in the times 
prior to Mr. Grenville's a& ; by which reſolutions, according to the 
very reſpeQable report of that gentleman, © every principle of decency 
and juſtice was notoriouſly and openly proſtituted.“ 

If ſuch was the cafe in times of civil tranquility and good govern- 
ment, what may be fuppoſed to have happened at a period leſs enlight- 
ened, leſs civilized, and when the minds of men were inflamed to the 
higheſt pitch, by political as well as religious zeal ? | 

In ſuch times, deciſions ſtrictly impartial, equitable, and conſiſtent, 
are hardly to be looked for from popular aſſemblies. In 1681, the par- 
.  Hament of Scotland reſolved that none but reſident trafficking merchants 
were eligible to-repreſent in parliament their reſpective burghs. In that 
very parliament, Sir George Skene, a country gentleman, ſat as member 
for the town of Aberdeen; and John Dempſter, the laird of Pitliver, 
Tat in like manner as repreſentative for the burgh of Inverkeithing ; and 
in five years after 1681, that reſolution was ſo much forgotten, or ſo 
little regarded, that Lord' Fountainhall, an eminent lawyer, and a mem- 
ber of the parliament 1686, enumerates, among the grievous and tyran- 
nical acts of James, © zhe offering to remove Mr. John Dempſter, Sir 

Patrick 
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« Patrick Murray, Broomhall, &c., as not actual burgeſſes, and ſo in- 
« capable,” | 

The foregoing obſervations, it is hoped, will ſatisfy your Lordſhips 
of the truth of the reſpondent's propoſition, that theſe reſolutions in 
1685 and 1689, ought to be laid entirely out of conſideration in the 
preſent queſtion. And the reſpondent will only add, that, beſides that 
the ſubject of the one is a burgh-eleQion, and, of courſe, wholly inap- 
plicable to a queſtion of enrolling a county freeholder, THERE 1s 
NOT EITHER IN THE ONE OR THE. OTHER A WORD IMPORTING 
ANY DISQUALIFICATION OF THE ELDEST SONS OF PEERS FROM 
VOTING, 


Upon the merits of the perſonal diſqualifications alleged in the above 
two inſtances, the queſtion ought not to be, what were the reſolutions 
come to in the meetings, and upon the occaſions aforeſaid ? but, what 
this Court would have decided, upon mature deliberation, after fully 
hearing the cauſe, inveſtigating the records, and having the acts of par- 
liament laid fairly before them ? 


The proceedings at the Union ſhew, that the above reſolutions were 
by no means declaratory of the public ſenſe upon this ſubject. From the 
printed extract from Defoe's hiſtory of the Union, in your Lordſhips 
hands, it appears, that the argument for excluding the eldeſt ſons of Peers 
was maintained upon general views of expediency, and declamatory topics; 
not upon any exiſting ſtatute ; not upon any principle of the conſtitu- 
tion of parliament ; nor even upon any diſuſe or dereliction of the right. 
On the other hand, it was ſtated, as a known, undoubted, and uncontra- 
dlicted fact, © that it had alwa ye been allowed in Scotland, that the cleft 
* ſors of Peers might be elected. And the debates which enſued between 
the oppoſite parties, one contending for the expreſs excluſion of the Peers 
eldeſt ſons, the other for an expreſs recognition of their rights, were ter- 
minated by the motion related by Defoe, to let the matter remain juſt 
as it was, without any alteration at all: That he that had a right or 
capacity to vote, or to be choſen before, ſhould have fo full.” This 
motion wes carried; and the declaratory clauſe in the act 1706, c. 8, 


* | paſſed 
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| paſſed with the aſſent of the whole body of the nobility ; though it met 
with violent oppoſition from the commons: A proof of the conviction 
of both parties at the time, that the eldeſt ſons of Peers © were TEN 
© CAPABLE, BY THE LAWS OF THIS KINGDOM, TO ELECT, or to be 
*eleted as commiſſioners for ſhires or burghs to the parliament of 


4 Scotland.“ 


At any rate the deciſion of the queſtion was thus, by a ſolemn act of 
the legiſlature, remitted entire to your Lordſhips, with an expreſs re- 
ference, not to the reſolutions 1685 and 1689, but to the ate of the 
kingdom, as the ſole directory of your judgment. | 

The complainers affect to conſider the ſtatutes laſt mentioned, as an 
expreſs excluſion of the eldeſt ſons of Peers. But neither the words of 
the enactment, nor the practice ſince, give any colour to this conſtruc- 
tion, Lord Strathnaver, the grandſon and apparent heir of the Earl of 
Sutherland, who would have been called Maſter of Sutherland in 1587, 
was allowed, notwithſtanding the ſaid ſtatute, to repreſent a Scotch 
county in parliament. In like manner, Lord James Murray, who, by 
the attainder of his elder brother, the Marquis of Tullibardine, became 
the heir apparent and immediate ſucceſſor to the Dukedom of Athol, 
& in ſuch manner,” to uſe the words of the act, as if his eldeſt bro- 
% ther had not been attainted of high treaſon, and had died without 
“ iſſue during the lifetime of his father,” did, nevertheleſs, fit in the 
Houſe of Commons as member for the county of Perth till the death of 
his father, the Duke, in 1724 And General Simon Frazer, though 
born the eldeſt ſon of a Scots Peer, repreſented the county of Inverneſs 
from 1768 to 1782. 

It may be farther obſerved, that the abſurdity of the reaſons given by 
Spottiſwood and others, though men of ability and learning, who, ſince 
the Union, have endeavoured to ſupport the argument of the complainers 
711 the preſent queſtion, demonſtrates how much they were puzzled tonnd 
a principle ſor the doQtrine they delivered. 

Mr. Hatſel, a moſt reſpectable author, appears to take this matter for 
granted, upon flight proofs : * By the Scots law,” ſays he, © the eldeſt ſons 
of Peerswere diſqualified from being elected commiſſioners for {hires or 


#* burghs in the parliament of Scotland, See the pr ccedents of 23d April 
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« 1685 and 18th March 168, cited in Mr. Irving's petition, preſented on | 
« the 27th of November 1708, in the Journal of the Commons, It is how- 
„ ever,” he adds, ſpeaking of England, © a fortunate circumſtance 
« for this country, that, if ever it was the law, it exiſts no longer. It 
« js of great importance that young noblemen ſhould paſs through the 
« Houſe of Commons to the Houſe of Lords; it is a ſchool wherein 
t they hear the firſt principles of the conſtitution ably and freely de- 
« bated, and, from this attendance, they acquire ideas of freedom and 
« independence, and contract habits of buſineſs, which tend to render 
them the ſupport and beſt ornaments of the other Houſe.” 

In truth, theſe writers ſeem in general to have formed their opinions, 
without any very careful enquiry, or conſideration of the ſubject, under 
an impreſſion, that the reſolutions 1685 and 1689, ſuperſeded all exami- 
nation into the conſtitution of parliament, the ſtatute-book, or the 
rights of parties, founded on both. 


In this manner, any /a# may be allowed to grow into doctrine : 
And acts of flagrant injuſtice and oppreſſion, may, without other ſanc= - 
tion than that of time, become precedents, and acquire a force and au- 
thority ſuperior to the laws they violated. But men who live in a free 
and enlightened country, are eſpecially called upon to examine facts 
before approving, and to weigh opinions before adopting them. And 
the preſent age furniſhes illuſtrious proofs of the happy conſe- 
quences of ſuch liberal and manly exertions of enquiry and judg- 


ment, 

The reſolution of the Houſe of Lords againſt the Duke of Hamil- 
ton, after having ſtained the journals of that moſt Honourable Houſe for 
almoſt a century, was, by a noble triumph of reaſon over prejudice and 
error, reverſed wichout a vote, 

In a caſe more recent, and not leſs memorable, the ſame liberality of 
ſpirit and vigour of deciſion, were conſpicuous. The conſtitution of 
S:otland had been nearly ſubverted by one of the worſt devices to be 


found in the hiſtory of any country, the fabrication of nominal and 
fictitious 


fictitious votes. Theſe had been legalized by many deciſions of this 
Court, affirmed by the Court of Appeal. They had been acquieſced in 
by the country at large, in the full perſuaſion that they were agreeable 
to law, for almoſt half a century. Yet, by one effort of juſtice, all 
theſe deciſions were ſwept away, the acts of parliament were recurred 
to, and the conſtitution of the country reſtored. 

The right now claimed on behalf of the eldeſt ſons of the Peers of 
Scotland, is founded on the expreſs enactments of all the ſtatutes, as 
well as on the conſtitution of the parliament of Scotland. There is 
not a ſingle deciſion of any ong competent court in the kingdom a- 
gainſt it; yet the exerciſe of it is denied to the perſons in whom it is 
legally veſted ; and a part of the Commons of Great Britain, though ſub- 
jected to every burden, and expoſed to every danger, for the public in- 
tereſt and ſafety, along with their fellow ſubjects, are excluded from any 
ſhare of the privileges which thoſe enjoy; and, in reſpect to their poli- 
tical ſituation, may be regarded as mere blanks in the ſtate. Such a 
degree of inequality is without example in any civilized and well regu- 

| lated ſociety. And your Lordſhips are now preſented with a brilliant 
opportunity of vindicating the genuine principles of our excellent CON= 
ſtitution, and of diſpenſing Subſtantial Juſtice, 


In reſpect whereof, sc. 


JOHN MORTHLAND, 


